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Counterfeits and
Intellectual Property Rights (IPR):
the Fashion Industry
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It is known that neglect in the Intellectual Property Rights (IPR hereafter) protection such as trademarks,
patents, and labels can lead to counterfeits, but it is not well known that counterfeits can have major effects
on a variety of parties. This paper intends to look at IPR and its effect on places, specifically in Hong Kong
and Italy. It is a common knowledge that Hong Kong has historically adopted a relaxed enforcement of
IPR therefore one can easily see a bunch of counterfeited goods such as clothing and other consumer
goods in the street markets of that country. What is equally interesting is that in Italy similar phenomenon
has appeared in recent years. We investigate the commonalities between these two countries in
implementation of IPR laws. The paper is divided into 3 sections; one for each country and one for
summary, and the third for conclusions.
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he world of fashion is one that is as competitive as
any industry can get. One stolen design and a fashion
house could lose an entire season, because one weak
link can cause some of the most protected designs to be
leaked. The fashion industry is one that protects creativity
because fashion relies heavily on the creativity of its
designers. If a precious idea born out of creativity is stolen,
then the original fashion house could lose millions of dollars.
Some countries do better than others to protect the
intellectual property rights, and some countries make no
effort to curb any stealing and copying, which deeply
impacts the designers. Known as the home of some of the
most famous fashion houses, is Italy and then home to some
of the biggest copiers, is Hong Kong. Even though Hong
Kong is part of China there is a difference between the IPR
enforcement of Hong Kong and China. Hong Kong is known
as one of the freest economies with little copyright
protection, and one has the ability to open a business in a
mere 72 hours. Italy, on the other hand, is a little different.
That being said, the counterfeit business is huge and
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continues to grow as people want to prove their wealth and
appear to people as having more money than they actually
have. Counterfeits come from a violation of intellectual
property rights with people all over the world buying
counterfeit products or “fakes.” Looking at Italy and Hong
Kong, this paper examines intellectual property rights and
the impact the fake goods are having on the international
economy and trade. To some, the counterfeiting of luxury
fashion does not seem like a big deal. It is the harmless
copying of products that just allows people who cannot own
a name brand the opportunity to have that status symbol.
Through the examination of various sources and looking at
the impacts it can be determined that in fact, counterfeiting
is not harmless. There are quite a lot of parties that are
impacted by the industry of counterfeiting. There are
economic, social, and commerce effects that can happen
from the counterfeiting of goods. This paper will be looking
at the IPR protection in Hong Kong and Italy, looking if
there is a difference and what impact that can have on places.
Literature Review
Over the years, and especially as the counterfeit industry has
taken off, there has been an increase in the articles and books
about intellectual property rights and the counterfeit
industry. The literature begins with a general overview of the
counterfeit trade industry. Chaudhry and Zimmerman give a
nice overview of the recent growth of the counterfeit
industry. It is easier than ever to create counterfeits as well as
creating them to look realistic. This article serves the
purpose of showing the dangers of the counterfeiting
industry. It is able to show that counterfeiting luxury fashion
is not harmless, it is a “major funding source for organized
crime and terrorist organizations” (Chaudhry and
Zimmerman, 2013, p. 13).
In 2016, Natasha Reed published an article that presents the
information that “10 percent of fashion products sold are
counterfeits, amounting to approximately $28.5 billion of
lost revenues per year” (Reed, 2016, p. 26). With improved
technology that number could continue to grow since Reed
also mentioned that the invention of the 3D printer is causing
fear in the fashion industry since it could become possible
for “the average consumer to replicate runway fashions”
(2016, p. 26).

This fear of technology as a further threat to the fashion
industry is expanded on in Anna Luczkow's article on
changing the law to protect against 3D printers. While there
are not a lot of designs coming from 3D printers, it is growing
and the files that are used for 3D printers are different and
should get protected under copyright laws. Luczkow states
there is a “continued reliance on arguments rooted in pretechnological age conceptions of fashion design, its
consumers, and the copyists who plague the industry”
(Luczkow, 2016 p. 1134). She also goes on to discuss
copyright law, which as a part of IPR is very important
regarding the fashion industry. It is stated that designers
“only acquire such rights in qualifying separable elements of
their designs, rendering designers virtually powerless
against the mounting number of knockoffs threatening the
industry” (2016, p. 1137). Technology is constantly
changing and it is important for laws to reflect so that
designers can get the protection they need.
Vithlani is able to point out that some believe that
“counterfeits actually contribute to the marketing of the
brand without causing any significant loss in profits”
(Vithlani, 1997, p. 12). She then goes on to point out many
impacts that counterfeiting can have for each party involved.
Counterfeit can affect the consumers since they pay for a
product, and then end up getting a fake or defected good
which can also affect the company due to its profit loss.
Vithlani spells out each effect of counterfeiting and states
some other costs that might not be thought of, such as when
the “right owner becomes involved in costly investigations
and litigation when combating counterfeiters” (Vithlani,
1997, p. 22). In this valuable article, Vithlani does an
excellent job of formulating the effects of IPRs on the
economy.
In their article Barrere and Delabruyere really get into the
idea of intellectual property rights and especially with a
focus on creativity and heritage. The authors further go onto
point out how IPR can be used with fashion, but it is difficult
since creativity and heritage is a part of the process to create
and it is not as possible to enforce that. Barrère and
Delabruyère go on to discuss how “specific assets of fashion
creation become more and more valuable” (Barrère and
Delabruyère, 2011, p. 321). The market value of the brand
becomes the key when looking at trademarks and
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counterfeits. The reason brands can command such high
prices and become known as Haute Couture is because of
their name and the reputation they have built up over the
years, as well as their reputation for quality and exclusivity.
Looking at what is applicable and what is not, this paper is
able to analyze IPR and the fashion industry.
Two of the other sources we searched are short articles that
look at the dangers of counterfeits and then what
counterfeiting really is in regard to criminal activity. Like
Chaudhry and Zimmerman mentioned there is the threat of
counterfeits funding terrorist activities, there are also the
dangers of the factories where the workers are making the
counterfeits. In Spot the Fakes by Lee Hibbert, counterfeits
are looked at from the engineering perspective. Hibbert
(2008) looks at the bearings that are used in rotating
machinery and he finds that the bearings that are used in
counterfeit plants are sometimes counterfeit bearings and
are safety hazards to the workers. Since this was put out by
an engineering magazine, it could be considered credible
regarding technology. Kelly Ross then goes and looks into
the criminal offenses of counterfeiting with the article The
Industry of Fakes. When selling counterfeits, the vendor can
be guilty of theft and fraud (Ross, 2011). The theft comes
from stealing the copyright of the good. This is the part that
is getting into IPR. The designer has IPR that protects them
against the contesters.
The next paper looks specifically at intellectual property
rights and the protection of the fashion industry. It is stated
that “fashion products can be perfectly fitted among other
artworks” (Panidou, 2016, p. 15). This is difficult to enforce
since “a designer needs a full system of protection and not an
“exclusive” one” (2016, page 22). With the fashion industry,
there is a line between just copying a design for trends and
counterfeiting. It can be seen that designs are copied all the
time since that is how the fashion industry and trends work.
Also, this source is able to take into account the time frame
of the fashion industry. The fashion industry moves very
quickly, copyrights do not have to be for five years since by
then the trend has gone out of style. IPR in the fashion
industry is different since counterfeits fall into a different
category than just another designer trying to do a similar
design.
The last source is the Foreign Trade Barriers report that is
put together by the Office of the United States Trade

Representative. This is the fully comprehensive report on
foreign trade barriers. It has information about almost every
country in the world and their trade barriers. In each
country's section, there is a part about IPR and how the
country is doing in terms of their enforcement and the
availability of counterfeit goods. This source is able to
provide vital information about the IPR of Italy and Hong
Kong, as well as having general facts about the trade policies
of a country. Since it is put out by the government it can be
considered a credible source, but at the same time have some
potential bias.
Each source is able to add something new to the perception
of intellectual property rights regarding the fashion industry.
Each allows for a deeper understanding of IPR, and the
importance and impact a lack of IPR enforcement can have.
IPR in Hong Kong and Italy
To some researchers, intellectual property rights do not seem
like as big of a deal, but in the grand scheme of things, it can
have a snowball effect if IPR is not enforced. For the purpose
of this paper, Hong Kong and Italy will be compared in terms
of their IPR enforcement for the fashion industry to see what
impact IPR can have in the respective places.
In general, intellectual property rights for the fashion
industry are one of the most important parts of how the
industry functions, especially for the luxury fashion
industry. Intellectual property rights as defined by the US
government “encompass four separate and distinct types of
intangible property – namely, patents, trademarks,
copyrights, and trade secrets, which collectively are referred
to as 'intellectual property'” (United States Embassy, 2005).
With the fashion industry, the main parts that are violated
would be trademarks and copyrights. With the production of
counterfeits, it is the theft of trademarks because counterfeits
are copying the logo and attempting to pass something that is
not the brand off as a brand. Since the violation of IPR can be
a criminal activity in some areas of the world it can cause
issues with the issue of whether it is important enough to
enforce heavily.
The Case of Hong Kong
After the handover of Hong Kong from the British to China
in 1997, the Chinese authorities decided to adopt as separate
from mainland, but continued as before, basically free
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market system for Hong Kong. Under the “one-country,
two-systems” principle, Hong Kong's constitution, the
“Basic Law,” specifically provides that Hong Kong should,
on its own, develop appropriate policies and afford legal
protection for intellectual property rights. Therefore,
despite being part of China, Hong Kong and China have
separate legal systems. IPR registered in Hong Kong will
not be automatically protected in mainland China, and vice
versa.
What Is Intellectual Property?
IP rights are proprietary rights granted to protect original
products of creation. They are intended to encourage and
reward creativity and fair competition in the marketplace. IP
rights can be relied upon to prevent others from using one's
trademark, patented invention, copyright work, or design
without consent. IP is territorial in nature and exists for set
periods of time.
Hong Kong has had an English legal system for over 150
years, which was retained on the 1997 handover to China.
The courts still rely on a great deal of English case law, and
proceedings (whether administrative or judicial) can be
conducted in either English or Chinese. Although its English
legal system makes Hong Kong an ideal stepping stone for
doing business in China, IP owners will need to pay extra

attention to a number of issues that are unique to this city that
stands between the East and the West.” (See more on this
topic at https://www.americanbar.org/publications/
blt/2013/06/05_yu.html).
Nonetheless as is well known, Hong Kong market is flooded
with clown products and counterfeits. With the production
of counterfeits, they are competing with the actual brand for
sales. This will lead to a direct decrease in profits for the
brand producers. The rights owner also suffers losses when a
customer buys a fake and then “blame[s] the manufacturer of
the genuine product when it fails, creating a loss of
goodwill” (Vithlani, 1997, p. 22). Also, the cost of trying to
enforce the IPR is an additional cost that rights owners
should not have to be responsible for, but they are. Going
along with the idea of the loss of goodwill, if many products
from such countries, including genuine ones, gain a
reputation of being of poor quality, this will cause export
losses which in turn implies both job losses and loss of
foreign exchange (Vithlani, 1997, p. 23).
This causes major problems since it is affecting not just the
company, but also the country where the company has
produced. Once something starts to affect a country it
becomes a bigger problem since it is not only an internal
problem within the company, it is external to the surrounding
people.

Table 1 : Pirated Goods
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Hong Kong is a place that is known to have more lax rules
when it comes to IPR. The above chart shows how China is
the number one place where fakes originate and then Hong
Kong is in the second rank with 21% of total seizures in the
whole world. China, in general, is thought to be a place
where IPR is not enforced as strictly as other places. It is
known for the amount of fakes that will exit the borders
whether it is through trade or visitors. With the World Trade
Organization (WTO), the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS Agreement)
was decided upon. TRIPS is an extensive agreement that
“offers an extensive IP protection framework” (Guan, 2014,
p.1). With the negotiation to create TRIPS, Hong Kong was
adamant to make IPR private rights. They wanted this
clarification to make clear that “the enforcement of IPR is
the responsibility of private rights holders rather than of
government” (Guan, 2014, p. 13). This has allowed for the
emphasis on individual companies to fight a problem that is
bigger than one company can take on. It is hard to actually
enforce the IPR violations since the government is not
backing the investigations. In Hong Kong, there are
warehouses where counterfeit goods are sold, as well as the
people who are just selling their goods on the street, which
makes them harder to track and catch. With the lack in the
government to enforce IPR, this makes it more difficult to be
aware of everything that is going on in Hong Kong.
An issue with IPR in Hong Kong is that they have a separate
legal system from mainland China. This means “IP rights
registered in Hong Kong will not be automatically protected
in mainland China, and vice versa” (Yu, 2013). This can
cause issues since Hong Kong is a hotspot for the trade of
counterfeit goods because it is a major “intermediary transit
point” (“Trade”, 2016, p. 14). This also means that since the
enforcement is a private matter, it is hard to watch every
good that comes and leaves Hong Kong. It is also a point of
intermediary transit, so anything that is leaving China could
go through Hong Kong.
The United States Report on Foreign Trade Barriers states
that Hong Kong has “robust IPR protection and enforcement
and has strong laws in place” (Eiss, 2017, p. 200). This is
somewhat contradictory to what other sources and the
reality show. But it does say at the end the “failure to
modernize its copyright system has allowed it to become
vulnerable” (2017, p. 200) and goods are continued to be

transported through destined for Hong Kong and places
outside.
Nonetheless, companies are assumed to be proactive in the
registration of intellectual property rights because valid
registration is the most cost-effective way for a company to
protect its IP assets. “As China and Hong Kong are separate
jurisdictions, registration in one jurisdiction does not extend
to protection in the other jurisdiction. IP owners must register
IP rights separately in each jurisdiction for more extensive
coverage and protection.
Trademarks:
Registration significantly reduces procedural requirements
in enforcing trademark rights against unauthorized users in
both Hong Kong and China. In China, both the original and
the Chinese translation and transliteration of trademarks
should be registered.
Patents – utility and design:
Inventions, utility patents and design patents (in Hong Kong,
design patents are called registered designs) must be
registered to be protected. Hong Kong has a re-registration
system for utility patents. A grant of a standard patent in
Hong Kong is based on patent granted in China, the United
Kingdom or the European Patent Office designating the UK.
Without such a prior registration, the Hong Kong Patent
Registry will not grant a standard patent.
Hong Kong offers an alternative, the short-term patent. This
is based on the search report of an international searching
authority or a report from one of the three jurisdictions
mentioned above. The term of a short-term patent is four
years and it may be renewed for an additional four years.
Copyright:
Hong Kong does not have a government-established
copyright registry. To enforce copyright, a holder must offer
independent evidence of the existence of the copyright.
China has a copyright-registration system and registration
makes enforcement easier as it evidences the existence of the
deposited materials from the time of deposit.
A Chinese registration may also be presented as evidence of
the existence of the deposited materials in a Hong Kong
enforcement action.
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Domain names:
Trademark owners should consider registering the English
and Chinese translation or transliteration of their domain
names in China. This may help prevent hijacking of a
company's trademark by an unauthorized user in China.”
(See more at https://www.tannerdewitt.com/protectingintellectual-property-rights-in-hong-kong-and-china/)
It seems as though the IPR in Hong Kong has done little to
deter the creation and sale of counterfeits. There are laws,
but counterfeiters have been able to get around those and
people are still buying counterfeits in Hong Kong. This can

have a major impact on the local economies since it can
affect foreign direct investment (FDI). This has two sides
because if a country has strong IPR protection then there it
“increases firms' costs of operation in foreign market, and
thus discourage FDI inflow in emerging markets” (Dai,
2016, p. 1). Then on the other side a company might not want
to invest in a country where their brand would not be safe,
where their trademarks could be copied and sold for a price
that undercuts the brand. A lack of FDI can hinder the growth
of an economy since FDI bring foreign money into the local
economy.

Table 2 : Trade in counterfeit and pirated goods

The Case of Italy

Italy is known for being one of the key fashion capitals of the
world and as seen from the graph above, is second in
countries that are hit by the trade of counterfeit goods.
While it makes sense that they would be hit hard by
counterfeiters since they are a major place of fashion houses,
it is also strange that they are not trying harder to combat
counterfeits. Italy has many iconic brands that have iconic
logos that have been trademarked to show that they are
distinctly that brand. One brand that is known for some of its
iconic logos, patterns, and designs is Gucci. They have a
variety of their interlocking Gs that came from the founder
Guccio Gucci as well as their green and red stripes that

adorn many of their bags, shoes, glasses, etc. All of these
things should have been allowed to be protected by copyright
or trademark laws, and while there are laws that should
protect brands, the US government states that “Italy's
protection of intellectual property lags behind that of many
other Western European countries” (United States Embassy,
2007, p. 1) in a way that has led them to be on the watch list
for companies who are debating doing business in other
countries. Some issues with Italy have to do with the
government and their lack of IPR protection. Also, there is
some extreme corruption regarding the government. It is said
that “corruption costs the Italian economy approximately 60
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billion Euros each year – the equivalent of four percent of
GDP.” (Eiss, 2017, p. 175). In the case of some brands the
trademarks are what give the brand value and under Italian
Code of Intellectual Property (CIP), the owner of a strong
trade mark may seek protection against those marks which,
regardless of whether their composition is similar to the
applicant's mark, may give rise to the risk of confusion
because they appropriate the core elements of the strong
mark (Giannino, 2015, p. 495). That being said if a brand
does go to court it could still lose the case and there is the
issue of the corruption in the government.
While Italy does protect its designers under the Italian
copyright law (LDA) and they are a part of the Paris Union
International Convention for the Protection of Industrial
Property and the TRIPS agreement and while they have laws
“the enforcement of said laws is far below satisfactory
levels” (Coppola, 2012, p. 48). This is a major problem for
Italy since it has been calculated that Italians spent $8.2
billion on counterfeits (Pozzebon, 2014). Like it was
mentioned earlier in this paper, this high valued spending
means that money is not being spent on genuine products
that would be supporting the local economy. Instead, money
is being spent on counterfeits that do little less to support the
local economy since counterfeits are probably imported
from China or some other countries. Even though Italy could
be classified as a developed nation “its innovation sector and
the receipt of patents lies well below that of other developed
nations” (Coppola, 2012, p.48) and it is “one of the countries
in Western Europe having one of the highest rates of
copyright piracy” (2012, p. 48). While there are some issues
with the laws themselves, the major issue is the enforcement
or lack of enforcement regarding the laws. Going back to the
extreme corruption in Italy is another issue with IPR
protection.
Hong Kong vs. Italy
One would think that a country that has a large amount of
luxury fashion houses would have better intellectual
property right protection, but that is not the case. Italy has
okay laws, but terrible enforcement. That is something they
have in common with Hong Kong. Hong Kong also has good
laws but their lack of enforcement is what causes a large
number of counterfeits to slip through. This was an
unexpected finding since Hong Kong is known to have a

large number of counterfeits both made and distributed, but
Italy is not as known to have a large number of counterfeits.
The impacts on the countries are similar, and the impacts
counterfeits have on brands are the same since no matter
where the counterfeits are sold, they are still affecting the
brands in negative ways. Another effect that counterfeiting
has on both Italy and Hong Kong is that “the counterfeit
industry also undermines the nation's economy by
circumventing various duties and taxes” (Agarwal and
Panwar, 2016, p. 55). Italy and Hong Kong are more similar
in their IPR policies than one would think considering they
are in different parts of the world and have different
reputations.
Summary and Conclusion
Through the examination of intellectual property rights in
both Italy and Hong Kong some similarities are able to be
seen. They have very different places, but in terms of their
protection for designers, they are similar. One might be
home to the luxury designers, and the other might copy those
designers extensively, but they both have people who are
willing to sell counterfeits and people who are willing to or
are tricked into buying fakes. Counterfeits are problematic
for both countries since it can lead to countries not wanting to
invest for fear of not having protection for their products.
Also, they take away from the local economies.
Counterfeits have a major impact on the brands due to the
fact that luxury brands gain their prestige from their
reputation, as well as the limited quantity that is available.
Counterfeits pollute the supply with similar looking goods
that have a lower quality and not made with the same care.
The lack of IPR protection affects the businesses in more
than just one way. It is not just about the direct loss of profits,
it is also about a decreased brand image, and in the fashion
world image is everything.
All of that being said, in 2004 China and Italy penned an
agreement to try and crack down on counterfeits. It might not
have made a huge difference considering there are still
problems with counterfeits and it is 13 years later, but maybe
sometime an agreement will be signed that will make a
bigger difference. Also a cohesive trade policy involves
IPRs as a major part of the overall design. In both these
countries, as our study shows, more attention is needed for
this important aspect.
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